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BOARD OF COT.IEEREES - CORPGATION TAX BT'REAU

In the Matter oI tne APPrrcaEl.on or :

FREEPOP.T SIILPHIJ-S,.,CCh4PAI{Y :: *,
i ;

for reftrnd of franchise Lax under :
Arcici-e 94 of the Tax Law for the :
prlviLege year beguri January L, L958 :

i

Nec .insope. +iffil$:
$95rL66,302.80 3"64827,

" . . L:,'Hearing 
Case No. 294L

The tax was audited and stated February L11 1960
as foLlmrs:

$L9o ,952.L4

$L921450"93Total tax

Appllcation for revision was ti.!0eLy filed February 13, 1962'

Two questions are involved, nameLy,

(1) tr{hether Lhe taxPayer was dolng business in New York State l"o t"
\-' 

;;-#-;"bjeci ib rranchise tai r:nder ArtlcLe 94'

Income
AlJgcabLe tst $LY,

$3 ,47L,857 .06

Subsidiary caPital tax L.498.79

(2) $rherher a capital eail of $95139226?7.35 fron the saLe of oit
sas Drop"riili loclrea entireiy withln the St'ate of touisiana
El"illi[al,a in entir" r"t-Gaafie subject Lo a].Location by t'he
business aLLocation percentage.

Formal hearing was heLd August 12, L965 in ALbany-!9f3l_"
!l1. Fo SuLlivan and D. H' Gilhooly. Ttre taxpayer vtas rePresenEeo Dy
ii6Ulit-lf"-ardt.tr I Jlo Treasurer r-I^fi l l iam ;I.- Bryn9, Jr: -Assistant
T;;;;;r;" lr,a i. ' . l"tt frunaager'CiA of LybranE, B6ss Brosr €'f ld Montgomery'
2 Broadway, New York CitY.

The taxpayer corPoration, A DeJ.ar^rare- corPolat}oFl-Yl"::^.|:1d
office is loiated at iet gast 42nd SLreet, New York'.which b9ga1 ?1:11:""

and
should

in New York sd;; ii"""iy-L,-w|i, ii"-""e"ged.for :tt: t:lt-i1 11:":l:";;-";;e;-"itrpfr"i' ;;e iqe p.lailction of crirder?11-"i* gfl:in the mining Of Cfude SULphUf and Cne pfgquctlorl t'tr t;rrruE L'J'r qrrs 6qe

none of vrhich i;"k-ti;". *'ii[i"--ri"*-i9ti. St"-t". _ ThF o!:fa!19ry .l:1:
[Ilii "il'* li! 

" 
"IiI.J"[ii' i"l ;- ;;;" lii; 

i 1 i.9:,-iH - t:]l*"., ti: * ]T* which
;;i[-";ipil;; ;;6e;;;e-at--."4-ae rive ied fr orn. it." *t1", 

" -]g"*:d-inSuIL t  UrJ l .Pr rsL  y ,

Louisiana and i;il;;e til oll-Di;lir"e t1r,i9n gold oil-an!-s":,-P1*:"d
! $ A s e t  e r . e  u . - :

ar, and detiveieli-ii"r irs fiila"-foa["a f"-r,o,-tisianal Texasl okLahsma
and New OrLeans.

llith respect to the OiL Divisign, ils or-ders for saLes lrtere

received a,,o aJcepi"lr-uifl"a-."4--cotrected it itrs New or]-eans office

;i-;;;i;"" iiitt respecr to such division wqre usgal|l
t ^ - - - ^ J  - l - ' a

der,erminea ex"eit t[ii-i"i-*"i]aii ""r,pan{ !9T.poLicy',deqT9:i*iTdetermined- except that for qrer-al l  coulPany tq4 porrcyt -oePTecaaElsrr
;a-ilotrizari&-rat"J, and apprwals fbr iriLLing.tlg agvelggi:_l'and irorrizari&-rates, an4 apprwals fbr ilriLLing,tlq-d9Y_:1Egi:^Programs
were determined in New-York. 

- 
3'equesEs for approoal tor expenoacures'or

o  ^a^ . i l o l  no l - r r ra  €o r  c r rnh  d iw {s lo r r  we re .  w i t h  one  excepELonr  p reParega capiraL natuie-ioi such divisi{-@;e; trtit^ one exceqti*1,!:"ll::dr"
nnrt 'nnrrxrert at the Ner^r Orl-eans office. the one exception belng thac iIana ipproved at the New Orleans office, the one.excePllgn bellq_E!?"-l l
^-  ah^ , f t ,61  r . ,ad  on*ah+ .F t r r .an  a : rnenr i i t i r re  o r "e r  325.000 in  excesg o l  fng

""-""i l*ai 
*ir sought for an expenditure o'er $25'

uuaebtea fisure such expenditure required the apprctiialli"d"Eis;; ;;f,";di"aril"i"'iee"ired the aipr6vaL of the executive

Tax oh Incone

offlcer in New york.
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TherE was only ane guch lnstence dur{ng 1958. Whlle th6 011 Dlvtglonhad in New orieans, its oron cosi-teJgffi.ind separate accounts by
property 'it did not have a complete det of bookb since che cmpltte
set of books for all the divi.sio'ns were uaintained in the New ilort
offlce. ALl of the assets of the Oi1 and Gas division were tocatea
outside of Nery York. Ttrg operationalvice presidents of the oiL
and Gas division rrere alL Lbcated in New OlLeans and reported-eitherLo the execut,ive.,l ice presiaeoi-or-[rli"iaJ"r borh of whd-ti"ia*i6Jiiea
in the New york ciffice.

. , With- respect to ttre Sulphur Division, aLL suLphur waq
deLivered to the customer fron it's nines locat6d in l,ouisiana lind
Texas on the basis of orders, received both in and outside New york, aLl
of which are subject to finai approval at the ys$r tork office" 

-O"ii"g

the.year 1958, the;corporaLionr 'bur of  a totaL aveiage inventory of
L tlz rnil l ion tgns of sulphur, had approxi.mateLy 6r0d0 Lons theieof
located on consignment at the plant bi a custonlr in Mechanicvifie,
New Yesft.

The head office located aE 1-6L East 42nd, Streetr N€w york
City to which its general executive officers vrere aitached ina where
the Board of Directors meetings were heLd was staffed by L60 enpLoyees
out of a total c6rpany payroll of 11760. As previousLy-statedr'aLi
orders of the Sulphur Divlsion were apprwedr- biLled aird coL1e6ted fron
such office, the generaL accorlntings l icords-of the corporatLo'n were
rnalntained there as vreLL as the coiporate, financial and legaL departments.
During.the monlb of Noveuber and Deienber-of 1958, the purcEase oi
approxinatelf,90 m1LLiqn dolLars of United States-Bil ls, Notes and Bonds
was directed fron such office. This investmenc \ras nad6 fim the proceeds
of the capitaL galn from the saLe of the oiL and gas properties loiated
in Louisiana. During December of 1958 the saLe oE A iffiio'n doLlars of
United States Treasuiy Notes and Bo'nds were direcLed frqn such officen
In such mo,nth, United States Treasury Bi1ls of approximateLy 35 niLLion
matured. The proceeds thereof were immediately l i invested Lt the
direction of the New york office" During LgSg-, the corporatio,n ovrned
three residential properties, two being Ipartn6nts in Nlw York Gity and
one a private house in Westchester County. Each of these residencbs were
occupiq{-Pursuant to a contract of purchbse by an empLoyee of the New
York officer- one of which vras an asSiscant vii:e presideic. The average
deprecLated b-ook vaLue of such NeFr york reaL est;te was $421388.8L foi the
IQar- 1958. There vrere no charges made to the OiL Divisio'n for services
of the New York office excepE Eor an insienlficant Nero york administratio'n
charge _that was made against the oi1 DiviEion for the eipenditure of
time- of superyisoly peopLe in the Head Office in New yoric who were engaged
in the consoLidation- of-monthly reports and preparatlo'n of projecticrf
and budgets for the OiL Division"

Based-on'the foregoing assecs and activit ies in New york
State, the- Board has conrcLuded' ihat the corporation was doring business
in New York State so as to be subject to frinc\ise tax under-Article 9A.

With-resp-ecU-Cg^lhq _remalrring quest,ion, it, is noted that
the capitaL-gain of $9513921637"35 fro6 dhe sale'of its oil and gas fleld
located entireLy in touisiana was an unusuaL transactf.on of the 611
Dtvision and not one in the ordinary course of busin€ssr Other than
the facts that the operating vice plesidents of the Oil" Uivisto,n, who
were locaEed in Louisiana did repoit to and cone r.lnder the dLrection
of eithef lhe presi.dent or Executive Vi.ce Presidents in New York, that
t'he fj.r:aL decision for any oi1 driLi,ing pr development was naae in New york
and Fhat the generaL accounting recordS of the coi:poration were naintafuieO
in the New York. officer -tbe oil Division operated iuconomousLy, compleueLy
ouLside New York, alL of its oil being proiiuced, soLd and deLiriered'oucsLie
New York. (No gas was soLd during 1958). Ther6 hTas no interdivisional
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F,*r,-p,nr t,{ /*
saLes or services bet"ween the oiL Divisio,n and the SuLphur Division.It should aLso be noted thar the SEit"-oi--f,o,"isiana aLlocated aLL ofthe capital gain ro such srare and taxed-ir in irs daii;;;i- 

--" --

. .incl'usion of tle 
"gFitar-gain in tncdu 

"rio"ibi; 
;;-r.T"w-york by rhe.-three factor formuli .prodlces an ineq,ririui"-i"""rr; "iii" 

Board, does
::t_lf:yT-3g.ue with rhe taxpayei iilrlha il1i-;ain'iiorn rtre sar.eot the ProPerty should be conpletely eLi.uinated frfin CaxabLe incmervithout any adjustment,o The iloarAriuUjeci ro Cormission apprwal,Proposes to offer-to the caxpayer itre 6lirninari"" f;A-incime of €he.capitaL gail 

"5^l?l:?92,617.35" less $re,67'0,aog.tra-;;p";;;"Ei"g-rr,l-su' of the deor::il:l*rr. deplerion aia- i.ntang,iule drilr.ing cosrsappLicabLe to^the-prgpeity Sofa wrrdh;;; 'altqued as a d,educriqr inarriving at taxabLb iircou6 aurilg the t;;;s-i[e piop"rry-noas Gi6,---nanell fron L95Z ro L95g year of"sire.'- i; ' is believed Lhac in viewof the sheraton decision ttris aas"Jiritr-ir propei ana pioaueea a fairand equicable resuLr. The foLlotrint;;r;;red. rax wiLl resuLc:

3

Net income for Nelo york franchise tax purposee
as reported and taxed

Legg: capicaL gain frsm sale of oil and easp{operties located entirely in Louisiana "
adjusted as foLlovss:

Capital gain included in absve income
Less: deductiqrs appLicabLe to such
!?6!Erty allovled ir1' ; orp;ci"g-i"";;L
income from date of acquisiClon to date
of  saLe:
Intangible driLling and divisiqr cost
Cost and percentage depLetion

, Depreciation
Capital gain as adjusted
New York incme as corrected
Business aLlocation percentage
Corrected incme al1ocab1e t6 New york
Corrected tax on income at Sb%
Plus subsidiary capitaL tax (no charge)
TotaL correct,ed tax
Tax as originally computed
Proposed reductibn in- tax

$95,166 ,302.90

i
i

:

t
l i . .  $95 13921637.35

(L4 1962r2g7 "20)( 4,037 ,642.25). ( 670 ,740 "03) 75,72L,g6J.g_A___
W

3"6482

L921450..93
(151 r935.89)
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